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Re: Land North of Luton and Sundon Rail Freight Interchange Framework Plan 

____________________ 

Advice 

____________________ 

 

Introduction  

1. I am asked to advise Harlington Parish Council (“the Parish Council”) on 

whether there are grounds for a legal challenge to Central Bedforshire 

Council’s (“the Council”) decision to adopt the North of Luton and Sundon Rail 

Freight Interchange Framework Plan (“the Framework Plan”) without testing 

the Framework at the Examination in public and in advance of the adoption of 

the Central Bedfordshire Development Strategy (“DS”). The Framework Plan 

is predicated on the assumption that the DS, when adopted, will contain 

strategic allocations for a range of development in North Luton which is 

currently designated as Green Belt land. In particular I am asked: 

 

i) Whether a possible challenge to the decision to adopt the Framework 

Plan is out of time? 

ii) Notwithstanding the issue of delay, what potential grounds might have 

been available to the Parish Council to challenge the Framework Plan 

and could be available should the Council seek to bring forward similar 

framework plans in advance of the adoption of the DS? 

iii) What approach should the Parish Council take to any individual 

planning applications which may be brought forward within the area to 

which the Framework Plan applies before the adoption of the DS? 

 

Material Factual Background 

2. The factual background is set out in detail in my instructions and only the key 

points are repeated here. 

 

3. The Council commenced preparation of its Development Strategy (Local Plan) 

in 2011. The Council consulted on a draft DS in 2012 which included 

proposals for strategic allocations for a range of housing and employment 

development taking large areas of land currently lying within the South 

Bedfordshire Green Belt. In the case of the North Luton SA and the Sundon 

Rail Freight Interchange SA the Council laid down a timetable for the 

preparation of a Master Plan (subsequently referred to as a Framework Plan) 

by early 2014 and 2013 respectively. 
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4. The Parish Council submitted representations to both the draft DS and the 

draft Framework Plans. It specifically raised concerns about the ambiguous 

status of the Framework Plans, the timing of their production in advance of the 

adoption of the DS and the fact that important details which should have been 

included, and therefore should be tested at Inquiry, in the DS had been 

relegated to the “lower order” Framework Plans which were not subject to the 

same scrutiny. 

 

5. A revised pre-submission version of the DS was put out for consultation by 

the Council in June 2014. The Parish Council made further representations 

highlighting its detailed objections to both the principle of the Green Belt 

changes and the timing of adoption of the Framework Plans and DS. 

 

6. The draft Framework Plans for North Luton and Sundon were consulted on 

between Nov-Dec 2014. HPC submitted its objection on 10 Dec 2014. 

 

7. The Examination of the DS has since stalled. On 16 February 2015, the 

Inspector found that the Council had not complied with its duty to co-operate. 

The Council challenged the Inspector’s decision by way of Judicial Review. 

Permission was refused by the High Court on the papers and again at a 

renewed oral hearing (see [2015] EWHC 2167, Mrs Justice Patterson see 

para. 48). The Council is currently seeking permission to appeal the decision 

of the High Court before the Court of Appeal. In any event, even if permission 

for Judicial Review is granted by the Court of Appeal, the examination of the 

DS, which has not begun is likely to be severely delayed. 

 

8. In the meantime, the Council decided to adopt the Framework Plan on 31 

March 2015. In doing so, the Council stated that the Framework Plan: 

 

 “sets out how the development required on these two sites should be 

brought forward. On 31 March 2015 the Land North of Luton and Sundon 

RFI Framework Plan was adopted for development management 

purposes at Executive committee.” 

 

9. The Parish Council is concerned that, following the adoption of the 

Framework Plan, applications for development in the Green Belt within the 

proposed NL and SRFI strategic allocations will be supported, notwithstanding 

the fact that the DS has not been adopted and the prcinciple of these 

allocations has not yet been tested by examination. 

Legal analysis 

Delay 
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10. The Council adopted the Framework Plan as technical guidance for 

Development Management purposes at an executive meeting on 31 March 

2015 (Appendix 20). The relevant decision which the Parish Council is 

seeking to challenge is therefore over 5 months old. 

 

11. The Civil Procedure (Amendment No. 4) Rules 2013 which came into force on 

1 July 2013 made a number of changes to the timetable for Judicial Review. 

The time limit for filing a claim has been reduced from three months to six 

weeks for decisions made under the ‘Planning Acts’. Claimants now need to 

file a claim “promptly” and within six weeks. The Parish Council are out of time 

to challenge the adoption of the Framework Plan and there is no reasonable 

basis for seeking an extension to that time limit. 

What is the status of the Framework Plan? 

The Plan System 

12. It is necessary to consider the structure of the plan system to understand 

where the adopted Framework Plan fits in. The old system of core strategies 

and area action plans has been replaced by a new form of local plan 

prescribed by the Town and Country (Local Planning)(England) Regulations 

2012 (“the 2012 Regulations”). The 2012 Regulations also define and set out 

the procedure for the adoption of supplementary planning documents. 

Development plan documents (DPDs) and supplementary planning 

documents (SPDs) are both a subset of local development documents (LDDs) 

(see s.17(7) Planning and Compulsory Purchase Act 2004 (“the 2004 Act”)). 

The NPPF sets out additional national policy on local plans at paras. 150-182 

and the Planning Practice Guidance sets out guidance at Section 12. 

 

13. Under s.17(1)(a) 2004 Act the Secretary of State has prescribed the 

documents which must be specified in the local development scheme as 

LDDs. Regulation 5 of the 2012 Regulations provides (as relevant): 

 

(a) any document prepared by a local planning authority...which contains 

statements regarding one or more of the following: 

 

(i) the development and use of land which the local planning authority 

wish to encourage during a specified period; 

 

(ii) the allocation of sites for a particular type of development or use; 

 

(iii) any environmental, social, design and economic objectives which are 

relevant to the attainment of the development and use of land mentioned 

in para. (i); and 
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(iv) development management and site allocation policies, which are 

intended to guide the determination of applications for planning 

permission; ... 

 

14. For the purposes of s.17(7)(za) of the 2004 Act the documents which, if 

prepared, are to be prepared as LDDs are: 

 

(a) any document which – 

 

(i) relates only to part of the area of the local planning authority; 

(ii) identifies that area as an area of significant change or special 

conservation; and 

(iii) contains the local planning authority’s policies in relation to the 

area and 

 

(b) any other document which includes a site allocation policy. 

 

15. Regulation 6 prescribes that a local plan is any document of the description 

referred to in regs 5(1) or 5(2) of the 2012 Regulations. This is a matter of law 

and a document which falls within that description is nonetheless a local plan 

and must have been through the appropriate procedures for the production 

and examination of local plans. 

 

16. The emerging DS is intended to be the Council’s Local Plan. Being the Local 

Plan it must go through a statutory process of consultation and examination 

by the Planning Inspectorate to test its ‘soundness’ and whether it has been 

prepared in line with the relevant legal requirements (including the duty to 

cooperate, the plan must be subject to a Sustainability Appraisal etc.). The 

validity of the development plan and its adoption may be challenged in the 

High Court by way of section 113 of the 2004 Act (with a 6 weeks time limit for 

bringing the challenge). The plan can be challenged on the ground that the 

document is not within the appropriate power or a procedural requirement has 

not been complied with (s.113(3)). Judicial review proceedings can be taken 

at an earlier stage in the process (e.g. in challenging a pre-submission draft) 

(see The Manydown Company Ltd v Basingstoke and Deane BC [2012] 

EWHC 977). 

 

17. For many years prior to 2004 Act, it was common practice for local planning 

authorities to have non-statutory plans and policies (sometimes referred to as 

supplementary planning guidance). Whilst this was considered by planning 

authorities as a convenient device, given the delays in processing formal 

plans through statutory plans, the Government has progressively restricted 

authorities’ ability to produce it. 
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18. Under the 2012 Regulations the only form of additional policy permitted 

outside of the Local Plan is a SPD. This is essentially anything falling within 

the categories reg 5, which is not a local plan. The breadth of this definition 

effectively means that any useful land use policy will either be a local plan or 

SPD and, on either footing, will undergo a statutory process including public 

consultations. Regulations 11 to 16 of the Town and Country Planning (Local 

Planning)(England) Regulations 2012 set out the requirements for producing 

SPDs which includes publicity and providing an opportunity for the making of 

representations. In exceptional circumstances, a Strategic Environmental 

Assessment may be required when producing an SPD (see West Kensington 

Estate Tenants Association v LB of Hammersmith and Fulham [2013] EWHC 

2834). The Government’s Planning Practice Guidance provides that 

supplementary planning documents (SPDs) should “only be prepared where 

necessary” and in line with para. 153 of the NPPF. An SPD (and indeed any 

neighbourhood plans) must be in conformity with the Local Plan and NPPF. 

 

19. On the face of it, and in the light of the statutory scheme, the status of the 

Framework Plan appears ambiguous. The Framework Plan does not purport 

to be a SPD. The Plan itself describes itself at para. 1.3.1 as follows: 

 

“This document is a high level Framework Plan which has been produced 

to show how the development specified in the Development Strategy 

policies could be brought forward. It is not intended as a rigid master plan 

and therefore maintains an element of flexibility. It will act as guide to 

inform future masterplans and planning applications for the sites. As this is 

a significant development that will take a number of years to complete, 

there will no doubt be changes to policies and guidance during this time”. 

 

20. In the report to the Council Executive which approved the Framework Plan 

made up of a written document and concept plan, the plan was described as 

follows (para.4): 

 

“a high level document whose purpose is to set out the general principles 

for development. More detailed issues will be addressed through the 

detailed masterplanning and planning application process”. 

 

21. Paragraph 23 of the same report provides:  

 

“Policies 61 and 64 of the emerging Development Strategy identify this 

land for development and make clear the requirement for the production 

of Framework Plan for the site. The policies and Framework Plan 

together set the requirements for the development and provide [a] 

framework within which future planning decisions will be made. With the 
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anticipated delay to the Development Strategy, an adopted 

Framework Plan would guide any planning applications coming 

forward outside of the plan making process…  

 

25. An adopted Framework Plan will give more certainty to the 

development plan and planning applications process” (emphasis added) 

 

22. The Council has said that the Framework Plan “will form a key part of the 

evidence base for the public examination of the Development Strategy and 

will act as a guide to inform future masterplans and planning applications for 

the sites” (App 20 para. 2). 

How the Parish Council should approach this and future framework plans 

23. The Framework Plan does not purport to be a SPD and, despite the 

consultation carried out on the document, it did not comply with the legal 

requirements for the production of a SPD (e.g. there was no formal adoption 

statement as required by reg. 14). As such the Framework Plan does not 

contain any policy and should not be treated as if it does. Its contents, at 

most, have the force of guidance. This is relevant where the Council consider 

a planning application for development in the relevant area of Green Belt. 

Clearly the Council wants the Framework to shape the determination of such 

applications but, in circumstances where the DS is stalled in the pre-

examination stage,  the Parish Council (and others) should resist this on the 

basis that there is no policy support in any LDD for development in this part of 

the Green Belt. In other words it should dismiss the significance of the 

Framework Plan on the basis that it does not have the statutory weight of 

policy (s.38(6) PCPA 2004). At most, it may be a relevant consideration of 

disputed weight. 

 

24. I am asked what arguments might have been available to the Parish Council 

had it been in the position to challenge the Council’s decision to adopt the 

Framework Plan in time and what arguments could be used to challenge 

similar FPs which may be brought forward in respect of other strategic 

allocations.  

 

25. Paradoxically, given the position I am now advising the Parish Council to 

adopt in respect of the FP, i.e. to diminish its importance, I would have 

suggested the Parish Council should challenge the Framework Plan on the 

basis that it was in fact an SPD falling within s.17(7)(za) of 2004 Act and 

regulation 5 of the 2012 Regulations and the Council had failed to comply with 

the procedural requirements for the production of an SPD. The Framework 

Plan contains important proposals relating to the location and size of housing 

and mixed use areas, infrastructure, open space and other development, and 
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the scale of green belt change in the strategic allocation. At present, it is the 

only adopted document which allocates the North Luton and Sundon sites for 

significant change and sets the framework for development within that area. 

As a matter of law, it should have been treated as a LDD and been subjected 

to statutory requirements set down in the 2012 Regulations. The Council is, 

arguably, using the mechanism of framework plans to (unlawfully) circumvent 

the onerous statutory requirements for the adoption of LDD. 

 

26. As far as this Framework Plan is concerned a challenge is out of time and the 

matter is academic. However, in respect of future draft framework plans, in 

similar circumstances, the Parish Council and other objecting parties should 

consider a challenge to the FP on that basis. 

Status of emerging policy in the draft DS and approach to future planning 

applications 

27. It is possible for the Council to argue that some weight should be given to 

relevant policies within the emerging Development Strategy (including policies 

61 and 64). The NPPF (para. 216) provides that decision-takers may give 

weight to emerging policies according to their stage of preparation, the extent 

to which there are unresolved objections to the relevant policies, and their 

degree of consistency with the NPPF.  

 

28. Where it objects to individual planning applications, the Parish Council must 

argue that the principle of the strategic allocation in the Green Belt is disputed 

and that the Inspector’s finding (presently upheld by the High Court) that the 

Council has failed to discharge its duty to cooperate means that the relevant 

policies in the DS should be given no, or very limited, weight. The examination 

of the DS has not even begun and the DS has failed to pass even an initial 

assessment by the Inspectorate. Since the Framework Plan is predicated on 

the strategic allocations in the DS its weight too must be limited; if the 

allocations were to fail to pass the examination stage then, the Parish Council 

can argue, the Framework Plan would be redundant. 

 

Next steps 

29. The Framework Plan in question is now immune from challenge. However, on 

the basis of the analysis above, the Parish Council should continue to argue 

that it does not contain any planning policy and that, in circumstances where 

the draft DS is stalled and the strategic allocations for development in the 

Green Belt have not been examined or approved, there is no policy support 

for the allocations and the FP is of limited or no weight. Moreover, the Parish 

Council should continue to participate actively in opposing the relevant 
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allocations within the draft DS and keep in mind the possibility of a challenge 

to the DS itself. 

 

30. With regard to potential future framework plans the Parish Council should 

consider challenging (or at least threaten to challenge such documents) on 

the basis that they are, as a matter of law, SPDs or part of the Local Plan. In 

any event, I would advise seeking additional legal advice in respect of any 

specific challenge to future plans. 

 

31. Please do not hesitate to contact me or my clerks if I can be of any further 

assistance. 

 

Sarah Sackman 

Francis Taylor Building 

Inner Temple, EC4Y 7BY 

 

14 September 2015 

 

 


